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IN THE UNITED STATES DISTRICT COURT FOR THE  
NORTHERN DISTRICT OF OKLAHOMA   

STATE OF OKLAHOMA, et al.  
 

Plaintiff, 
 
vs. 
 
TYSON FOODS, INC., et al. 

 
Defendants. 

 
 
 
 
 
Case No.  05CV0329GKF-PJC 

 
 

JOINT MOTION FOR LEAVE TO TAKE CERTAIN DEPOSITIONS  
BEYOND THE DISCOVERY DEADLINE  

AND INTEGRATED BRIEF 
 

COME NOW, the Plaintiff, State of Oklahoma (“the State”) and the Defendants, 

and pursuant to Fed. R. Civ. P. 16(b)(4), jointly request leave to take the depositions of 

Jack Jones, Kenneth Cummins, Richard Merritt, James Chadwick, Dwayne Edwards and 

Gordon Rausser on a date after the discovery deadline in this case [Dkt # 1929]. These 

extensions are requested to accommodate Jones’, Edwards’ and Rausser’s schedules and 

to allow the State to receive the final expert report of Chadwick, Cummins and Merritt 

before deposing these witnesses. 

 

Jones Deposition  

On March 9, 2009, Defendants served notice on the State of their intention to take 

the deposition of Jack Jones on April 7, 2009. Jones participated to some degree in the 

preparation of portions of a report authored by Gene Welch and Dennis Cooke, two of the 

State’s retained witnesses. After receiving the Jones deposition notice, counsel for the 

State informed Defendants that due to Jones’ schedule as a professor at the University of 
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Missouri, he would be unavailable for a deposition until the latter part of May.  In light of 

Jones’ scheduling conflict, Defendants and the State have jointly agreed upon May 19, 

2009 as an acceptable date for Jones’ deposition. Thus, the State and the Defendants 

jointly request that the Court grant special permission to allow the Defendants to take the 

deposition of Jack Jones on May 19, 2009. 

 

Chadwick, Cummins, and Merritt Depositions 

On August 8, 2008, the Court granted an extension for the final report of 

Chadwick, Cummins and Merritt until May 30, 2009, to allow the opportunity for a 

spring sampling campaign for fish and macroinvertebrates.  (Dkt. #1756).  Due to this 

forthcoming report, and in the interests of saving time and money for all parties and the 

witnesses, the State would like to take the depositions of Chadwick, Cummins and 

Merritt in June 2009, after the issuance of the May 30, 2009 report.  The Defendants and 

the State have agreed upon June 16 – 17, 2009 for Chadwick’s deposition; June 25, 2009 

for Cummins’ deposition and June 30, 2009 for Merritt’s deposition to allow time for the 

State to evaluate the anticipated May 30, 2009 report and also to accommodate their 

respective schedules. 

 

Edwards Deposition 

 Dwayne Edwards was previously subpoenaed by the State on March 14, 2009 to 

attend his deposition for March 19, 2009.  Due to Edwards’ being out of the country at 

the time of the originally scheduled deposition, it was necessary to reschedule his 

deposition.  The next available date that could accommodate his schedule was April 23, 
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2009.  All parties have agreed to accommodate Edwards in order to conduct this 

deposition on April 23, 2009. 

  

Rausser Deposition 

 Gordon Rausser, a resident of California, is the co-author with Mike Dicks on an 

expert report of the Defendants.  Upon conclusion of Dicks’ deposition on February 20, 

2009, the State requested the Defendants put forth Rausser for his deposition.  The 

Defendants were unable to accommodate a date for Rausser, based on his scheduled 

commitments, until April 27, 2009. All parties have agreed to the April 27, 2009 date for 

Dr. Rausser’s deposition.  

 

Discussion 

Fed. R. Civ. P. 16(b)(4) states that, “a schedule may be modified only for good 

cause and with the judge’s consent.” According to the court in Wilson v. Wal-Mart 

Stores, Inc., “The party seeking to extend a scheduling order deadline must establish 

good cause by proving that the deadline could not have been met with diligence.” Wilson 

v. Wal-Mart Stores, Inc. 2008 WL 2622896, 1 (D.Kan., 2008). There are many factors 

establishing good cause for the delay of the Jones, Edwards and Rausser depositions: 

their schedules; the relatively close proximity of the proposed deposition date to the 

discovery deadline; and efforts by both parties to attempt to schedule their depositions 

prior to the discovery deadline.  Similarly, the revised schedule allowing Defendants until 

May 30, 2009 to submit the final report of Chadwick, Cummins and Merritt warrants 

additional time to allow the State to depose these witnesses. All parties agree that these 
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factors warrant the scheduling of these depositions as proposed, and therefore the Court’s 

approval of their scheduling is sought by way of this Motion. 

The Tenth Circuit has held that, “properly construed, ‘good cause’ means that 

scheduling deadlines cannot be met despite a party’s diligent efforts.” Street v. Curry 

Board of County Com'rs. 2008 WL 2397671, 6 (D.N.M., 2008). In the instant matter, the 

parties have attempted in good faith to schedule the Jones’, Edwards and Rausser  

depositions; however, the State and the Defendants represent that Jones, Edwards and 

Rausser are simply not available at a time before the existing discovery deadline. 

Additionally, it would be impossible for the State to fully depose Chadwick, Cummins 

and Merritt prior to the issuance of their May 30, 2009 report.  Finally, the parties agree 

that permitting these depositions to occur beyond the discovery deadline as requested will 

not prejudice any party or cause any undue delay in the remainder of trial preparation, nor 

will this schedule affect any other deadlines in the scheduling order.   

 

Conclusion 

For the reasons stated herein, the parties respectfully request special permission to 

take the depositions of Jones, Edwards, Rausser, Cummins, Merritt, and Chadwick 

beyond the discovery deadline, on the dates set forth herein, respectively. 
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Respectfully submitted,    
   
 
/s/ James M. Graves     
James M. Graves (OB #16657) 

 Woody Bassett (appearing pro hac vice)     
K.C. Dupps Tucker (appearing pro hac vice)   
BASSETT LAW FIRM LLP 
221 North College Avenue 
P.O. Box 3618 
Fayetteville, AR 72702-3618 
(479) 521-9996 
(479) 521-9600 Facsimile  
  -And- 

 
Randall E. Rose (OB #7753) 
George W. Owens 
THE OWENS LAW FIRM, P.C. 
234 West 13th Street 
Tulsa, OK   74119 
(918) 587-0021 
(918) 587-6111 Facsimile 
 
ATTORNEYS FOR GEORGE’S, INC. and 
GEORGE’S FARMS, INC., and for purposes of 
this Motion, for all defendants  

 
 
 John H. Tucker, OBA #9110 
     Theresa Noble Hill, OBA #19119 
     Leslie Jane Southerland 
     Colin Hampton Tucker 

RHODES, HIERONYMUS, JONES, TUCKER & 
GABLE, PLLC 
100 W. Fifth Street, Suite 400 (74103-4287) 

     P.O. Box 21100 
     Tulsa, OK 74121-1100 
     Telephone: (918) 582-1173 
     Facsimile: (918) 592-3390 
     -and- 
     Terry Wayen West 
     THE WEST LAW FIRM 
     -and- 
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     Delmar R. Ehrich 
Bruce Jones 
Krisann C. Kleibacker Lee 
Todd P. Walker  
Christopher H. Dolan 
FAEGRE & BENSON LLP 
2200 Wells Fargo Center 
90 South Seventh Street 

     Minneapolis, MN 55402 
     Telephone: (612) 766-7000 
     Facsimile:  (612) 766-1600 
     -and-      

Dara D. Mann 
MCKENNA, LONG & ALDRIDGE, LLP 

 
     ATTORNEYS FOR CARGILL, INC. and 

CARGILL 
     TURKEY PRODUCTION, LLC 
 
 

Stephen L. Jantzen, OBA #16247 
Patrick M. Ryan, OBA #7864 
Paula M. Buchwald 
RYAN, WHALEY, COLDIRON & SHANDY, P.C. 
119 North Robinson 
900 Robinson Renaissance 
Oklahoma City, OK  73102 
Telephone: (405) 239-6040 
Facsimile: (405) 239-6766 
-and- 
Thomas C. Green, Esq. 
Mark D. Hopson, Esq. 
Timothy K. Webster, Esq. 
Jay T. Jorgensen, Esq. 
Gordon D. Todd 
SIDLEY AUSTIN BROWN & WOOD LLP 
1501 K Street, N.W. 
Washington, D.C.  20005-1401 
Telephone: (202) 736-8700 
Facsimile: (202) 736-8711 
-and- 
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Michael R. Bond 
Erin W. Thompson 
Robert W. George, OBA #18562 
L. Bryan Burns 
KUTAK ROCK LLP 
The Three Sisters Building 
214 West Dickson Street 
Fayetteville, AR  72701-5221 
Telephone: (479) 973-4200 
Facsimile: (479) 973-0007 
ATTORNEYS FOR TYSON FOODS, INC.; 
TYSON POULTRY, INC.; TYSON CHICKEN, 
INC.; and COBB-VANTRESS, INC. 
 
 
A. Scott McDaniel, OBA # 16460 
Nicole M. Longwell, OBA #18771 
Philip D. Hixon, OBA #19121 
Craig A. Mirkes, OBA #20783 
McDANIEL, HIXON, LONGWELL & ACORD, 
PLLC 
320 South Boston Avenue, Suite 700 
Tulsa, OK  74103 
Telephone: (918) 382-9200 
Facsimile: (918) 382-9282 
-and- 
Sherry P. Bartley (Appearing Pro Hac Vice) 
MITCHELL, WILLIAMS, SELIG, GAGES & 
WOODYARD, P.L.L.C. 
425 W. Capitol Avenue, Suite 1800 
Little Rock, AR  72201 
Telephone:  (501) 688-8800 
ATTORNEYS FOR PETERSON FARMS, INC. 

 
 
     Robert E. Sanders 
     E. Stephen Williams 
     YOUNG WILLIAMS P.A 
     2000 AmSouth Plaza 
     P.O. Box 23059 
     Jackson, MS  39225-3059 
     Telephone:  (601) 948-6100 
     Facsimile: (601) 355-6136 
     -and- 
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     Robert P. Redemann, OBA #7454 
     Lawrence W. Zeringue, OBA #9996 
     David C. Senger, OBA #18830 

PERRIN, McGIVERN, REDEMANN, REID, 
BERRY & TAYLOR, P.L.L.C. 

     P.O. Box 1710 
     Tulsa, OK  74101-1710 
     Telephone:  (918) 382-1400 
     Facsimile: (918) 382-1499 
 
     COUNSEL FOR CAL-MAINE FOODS, INC.  
 and CAL-MAINE FARMS, INC. 
 
 

R. Thomas Lay, OBA #5297 
KERR, IRVINE, RHODES & ABLES 
201 Robert S. Kerr Ave., Suite 600 
Oklahoma City, OK  73102 
Telephone: (405) 272-9221 
Facsimile: (405) 236-3121 
-and- 
Jennifer S. Griffin (appearing pro hac vice) 
David G. Brown (appearing pro hac vice) 
LATHROP & GAGE, L.C. 

     314 East High Street 
     Jefferson City, MO  65101 
     Telephone:  (573) 893-4336 
     Facsimile: (573) 893-5398  
 

ATTORNEYS FOR WILLOW BROOK 
FOODS, INC. 
 
 
John R. Elrod, Esq. 
Vicki Bronson, OBA #20574 
P. Joshua Wisley 
Bruce W. Freeman 
D. Richard Funk 
CONNER & WINTERS, LLP 
211 East Dickson Street 
Fayetteville, AR  72701 
Telephone:  (479) 582-5711 
Facsimile: (479) 587-1426 
 
ATTORNEYS FOR SIMMONS FOODS, INC. 
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W.A. Drew Edmondson OBA # 2628 
ATTORNEY GENERAL 
Kelly H. Burch OBA #17067 
J. Trevor Hammons OBA #20234 
Daniel P. Lennington OBA #21577 
ASSISTANT ATTORNEYS GENERAL 
State of Oklahoma 
313 N.E. 21st St. 
Oklahoma City, OK 73105 
(405) 521-3921 
 
/s/ David P. Page    
M. David Riggs OBA #7583 
Joseph P. Lennart OBA #5371 
Richard T. Garren OBA #3253 
Sharon K. Weaver OBA #19010 
Robert A. Nance OBA #6581 
D. Sharon Gentry OBA #15641 
David P. Page OBA #6852 
RIGGS, ABNEY, NEAL, TURPEN, 
ORBISON & LEWIS 
502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 
 
 
Louis W. Bullock OBA #1305 
Robert M. Blakemore OBA 18656 
BULLOCK, BULLOCK & BLAKEMORE 
110 West Seventh Street Suite 707 
Tulsa OK 74119 
(918) 584-2001 
 
Frederick C. Baker 
(admitted pro hac vice) 
Lee M. Heath 
(admitted pro hac vice) 
Elizabeth C. Ward 
(admitted pro hac vice) 
Elizabeth Claire Xidis 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC 29465 
(843) 216-9280 
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William H. Narwold 
(admitted pro hac vice) 
Ingrid L. Moll 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
20 Church Street, 17th Floor 
Hartford, CT 06103 
(860) 882-1676 
 
Jonathan D. Orent 
(admitted pro hac vice) 
Michael G. Rousseau 
(admitted pro hac vice) 
Fidelma L. Fitzpatrick 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
321 South Main Street 
Providence, RI 02940 
(401) 457-7700 
 
ATTORNEYS FOR THE STATE OF 
OKLAHOMA 
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CERTIFICATE OF SERVICE 

 
 I certify that on the 1st of April, 2009, I electronically transmitted the attached 
document to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  fc_docket@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us 
Daniel P. Lennington, Assistant Attorney General daniel.lennington@oag.ok.gov 
 
Melvin David Riggs     driggs@riggsabney.com 
Joseph P. Lennart     jlennart@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
David P. Page      dpage@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
 
Louis W. Bullock     lbullock@mkblaw.net 
Robert M. Blakemore     bblakemore@bullock-blakemore.com 
Bullock, Bullock & Blakemore 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Lee M. Heath      lheath@motleyrice.com 
Elizabeth Claire Xidis     exidis@motleyrice.com 
Ingrid L. Moll      imoll@motleyrice.com 
Jonathan D. Orent     jorent@motleyrice.com 
Michael G. Rousseau     mrousseau@motleyrice.com 
Fidelma L. Fitzpatrick     ffitzpatrick@motleyrice.com 
Motley Rice, LLC 
COUNSEL FOR PLAINTIFFS, STATE OF OKLAHOMA 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Thomas C. Green     tcgreen@sidley.com 
Gordon D. Todd     gtodd@sidley.com 
Sidley Austin LLP 
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Robert W. George     robert.george@tyson.com 
L. Bryan Burns      bryan.burns@tyson.com 
Michael Bond       michael.bond@kutakrock.com 
Erin W. Thompson     erin.thompson@kutakrock.com 
Kutak Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC. 
 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
David Gregory Brown 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
A. Scott McDaniel      smcdaniel@mhla-law.com 
Nicole Longwell      nlongwell@mhla-law.com 
Philip Hixon      phixon@mhla-law.com 
Craig A. Merkes     cmerkes@mhla-law.com 
McDaniel, Hixon, Longwell & Acord, PLLC 
 
Sherry P. Bartley     sbartley@mwsgw.com 
Mitchell, Williams, Selig, Gates & Woodyard, PLLC 
COUNSEL FOR PETERSON FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
P. Joshua Wisley     jwisley@cwlaw.com 
Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk     rfunk@cwlaw.com 
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
John H. Tucker      jtuckercourts@rhodesokla.com 
Colin H. Tucker      chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Leslie Jane Southerland     ljsoutherland@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
 

Case 4:05-cv-00329-GKF-PJC     Document 1953 Filed in USDC ND/OK on 04/01/2009     Page 12 of 15

mailto:robert.george@tyson.com�
mailto:michael.bond@kutakrock.com�
mailto:jgriffin@lathropgage.com�
mailto:nlongwell@mhla-law.com�
mailto:phixon@mhla-law.com�
mailto:cmerkes@mhla-law.com�
mailto:sbartley@mwsgw.com�
mailto:vbronson@cwlaw.com�
mailto:thillcourts@rhodesokla.com�
mailto:ljsoutherland@rhodesokla.com�


 13 

Terry W. West      terry@thewestlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee     kklee@faegre.com 
Todd P. Walker      twalker@faegre.com 
Christopher H. Dolan     cdolan@faegre.com 
Faegre & Benson LLP 
 
Dara D. Mann      dmann@mckennalong.com 
McKenna, Long & Aldridge, LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.     kwilliams@hallestill.com 
Hall, Estill, Hardwick, Gable, Golden & Nelson 
COUNSEL FOR POULTRY GROWERS/ INTERESTED PARTIES/ POULTRY 
PARTNERS, INC. 
 
 
Charles Moulton, Sr. Assistant Attorney General  charles.moulton@arkansasag.gov 
Kendra Akin Jones, Assistant Attorney General  Kendra.Jones@arkansasag.gov 
Office of the Attorney General 
COUNSEL FOR STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
Richard Ford      richard.ford@crowedunlevy.com 
LeAnne Burnett      leanne.burnett@crowedunlevy.com 
Crowe & Dunlevy 
COUNSEL FOR OKLAHOMA FARM BUREAU, INC. 
 
Robin S. Conrad     rconrad@uschamber.com 
National Chamber Litigation Center 
 
Gary S. Chilton      gchilton@hcdattorneys.com 
Holladay, Chilton and Degiusti, PLLC 
COUNSEL FOR US CHAMBER OF COMMERCE AND AMERICAN TORT REFORM 
ASSOCIATION  
 
Mark Richard Mullins     richard.mullins@mcafeetaft.com 
McAfee & Taft 
COUNSEL FOR TEXAS FARM BUREAU; TEXAS CATTLE FEEDERS ASSOCIATION; 
TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS ASSOCIATION OF 
DAIRYMEN 
 
Mia Vahlberg      mvahlberg@gablelaw.com 
Gable Gotwals 
 
James T. Banks      jtbanks@hhlaw.com 

Case 4:05-cv-00329-GKF-PJC     Document 1953 Filed in USDC ND/OK on 04/01/2009     Page 13 of 15

mailto:kklee@faegre.com�
mailto:twalker@faegre.com�
mailto:cdolan@faegre.com�
mailto:kwilliams@hallestill.com�
mailto:charles.moulton@arkansasag.gov�
mailto:Kendra.Jones@arkansasag.gov�
mailto:richard.ford@crowedunlevy.com�
mailto:leanne.burnett@crowedunlevy.com�
mailto:rconrad@uschamber.com�
mailto:richard.mullins@mcafeetaft.com�
mailto:mvahlberg@gablelaw.com�
mailto:jtbanks@hhlaw.com�


 14 

Adam J. Siegel      ajsiegel@hhlaw.com 
Hogan & Hartson, LLP 
COUNSEL FOR NATIONAL CHICKEN COUNCIL; POULTRY AND EGG 
ASSOCIATION & NATIONAL TURKEY FEDERATION 
 
John D. Russell      jrussell@fellerssnider.com 
Fellers, Snider, Blankenship, Bailey & Tippens, PC 
 
William A. Waddell, Jr.     waddell@fec.net 
David E. Choate     dchoate@fec.net 
Friday, Eldredge & Clark, LLP 
COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION 
 
Barry Greg Reynolds     reynolds@titushillis.com 
Jessica E. Rainey     jrainey@titushillis.com 
Titus, Hillis, Reynolds, Love, Dickman & McCalmon 
 
Nikaa Baugh Jordan     njordan@lightfootlaw.com 
William S. Cox, III     wcox@lightfootlaw.com 
Lightfoot, Franklin & White, LLC 
COUNSEL FOR AMERICAN FARM BUREAU AND NATIONAL CATTLEMEN’S 
BEEF ASSOCIATION 
 
 
 
 
 I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System: 
 

 
David Gregory Brown  
Lathrop & Gage, LC 
314 E. High Street 
Jefferson City, MO  65101 

 

 
Thomas C. Green 
Sidley Austin Brown & Wood, LLP 
1501 K. St. NW 
Washington, DC  20005 
 
Cary Silverman 
Victor E. Schwartz 
Shook, Hardy & Bacon LLP 
600 14th St. NW. Ste. 800 
Washington, DC  20005-2004 
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Dustin McDaniel 
Justin Allen 
Office of the Attorney General (Little Rock) 
323 Center Street, Suite 200 
Little Rock, AR  72201-2610 
 
J.D. Strong 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK  73118 
 
Steven B. Randall 
58185 County Road 658 
Kansas, OK  74347 
 
George R. Stubblefield 
HC 66 Box 19-12 
Proctor, OK  74457 

 
 
 

       /s/ James Graves   
      James Graves 
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